Despite his having joined a majority opinion that seemingly rejected the creation of a First Amendment newsmen's privilege, Powell's separate opinion actually spurred recognition of a "qualified reporter's privilege" in many subsequent lower court cases. 6 Many of these courts adopted the line of thought that because Powell cast the "deciding" vote to create the majority, his analysis stands as that of the Court. 7 True to his role as a vital center of the Court, Branzburg was not the only case where Justice Powell took steps to cast the majority opinion in a different, more restrained light. Indeed, Powell often preferred a short concurring opinion as the means of expressing differences with a majority rationale with which he did not fully agree. While many of his contemporaries may have preferred the clarity of a dissent, Powell sought both agreement and the benefits of signaling a potentially limiting rationale in future cases by simultaneously purporting to join the majority rationale, while often stating what he saw as the "limited nature" 8 of the holding, or why the Court is right in "this case." 9 Embracing one's differences in a concurring opinion is certainly not the only way a Justice can approach those differences. Dissents are, of course, a good deal more common. A dissent can aim at two different goals. First, a Justice may dissent along the lines of Justice Harlan in Plessy v. Ferguson, noting that the Court has made a grave error in approving "separate but equal" laws and urging future decisionmakers to hold such laws inconsistent with the Constitution. 10 In this way, the Justice implores a future jurist to find that the decision of the day was wrong and that a different result should be reached -Harlan proved prescient by the time of Brown v. Board of Education.
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Second, a Justice may write a passionate dissent -a geshrei 12 of sorts -aimed at arousing public interest in the issue and hopefully spurring a popular response to the Court's seemingly obvious mistake. This can be done either for the purpose of securing congressional action, as may have been Justice Ginsburg's goal in Ledbetter v. Goodyear Tire & Rubber Co., 13 or to prompt constitutional amendment, as did Justice Iredell's words in Chisholm v. Georgia 14 result in the adoption of the Eleventh Amendment. Such opinions are often described as "passionate" and may be seen as "chastising" the majority for its decision on the particular issue. This approach cannot be used in every case of disagreement because its effect depends on the probability of securing a popular response and a weighting of the costs of diminishing political capital with one's colleagues.
Traditionally, where a Justice joins the majority opinion, it is the majority, and not the concurring, opinion, that constitutes precedent for future decisions. Of course, where there is a rule there is an exception, and this rule is, well, no exception. Powell's concurrence in Branzburg is one example, but so, too, is Justice Robert Jackson's famous concurrence in The Steel Seizure Case, 15 or Justice Felix Frankfurter's concurrence in Brown v. Allen. 16 So naturally, then, this is not a new phenomenon -rare, perhaps, but certainly not new.
What is unusual about Justice Powell, however, is the frequency with which he utilized the approach. Over the 1975-1980 period, , Powell wrote 91 concurring opinions. Of those concurring opinions, twelve, or roughly 13.2%, were invoked by later courts as stating the holding of the Court. Of his contemporary brethren, Powell had the largest number of concurrences, and the highest ratio of concurrences to dissentsevincing his clear preference for establishing his differences in a concurring opinion.
17
The chart below shows the breakdown of Powell's preference for concurrence as compared with his peers: A Justice can either concur in both rationale and judgment with the majority, or just in the judgment, before they write separately. The concurrence rate mentioned above includes both categories. The more interesting instances are naturally where the Justice signs on to the majority opinion in both judgment and rationale, but then concurs in a separate opinion, and-á la Branzburg --that separate opinion is read by later courts to establish the binding rationale.
The Varieties of Justice Powell's Influence
Concurring with the Majority and Writing Separately
Powell's Branzburg concurrence stands as the interesting example of where a Justice's concurring opinion has been viewed with precedential weight in the subsequent decisions of lower courts. One characteristic of Justice Powell's jurisprudence is his repeated reference to "balance" and his notion that in a given conflict, the constitutional interests of all sides should be reflected in the balance. 18 This concern for "balance" came through in Branzburg, and also later in Kelley v. Johnson. 19 In the latter case, ruling on a challenge to a county's ordinance regulating the grooming standards for its police force, Justice Rehnquist for the Court stated that while there was a constitutional interest at stake, the challenger bore the burden of showing that there was no rational relationship between the ordinance and the public interest in police safety. In a brief concurring opinion, Justice Powell noted that there was "no negative implication . . . with respect to a liberty interest within the Fourteenth Amendment" contained in the majority s opinion, and that "there must be a weighing of the degree of infringement of the individual's liberty interest against the need for the regulation." 20 Courts in at least three circuits have cited with approval Powell's "no negative implication" language in cases dealing with regulations aimed at personal grooming standards. In Doe v. Houston, the court stated that "Justice Powell's concurring opinion in Kelley is the view shared by this Court, that 'no negative implication' as to the more general liberty interest in personal appearance is to be drawn from the Kelley majority opinion."
21 Similarly, the Second Circuit stated that Powell's Kelley concurrence "reinforces the view we share that 'no negative implication' as to the more general liberty interest in personal appearance" arises from Rehnquist's opinion. 22 There, the court undertook a rather lengthy balancing approach, exploring "the individual interests at stake" and "the state's countervailing interests" before reaching the conclusion that the challenged ordinance was "one of those purposeless restraints to which Mr. Justice Harlan referred." 23 The Northern District of Georgia has similarly employed Powell's balancing approach in Nalley v. Douglas County, invoking Powell's "no negative implication" language and finding a regulation on the facial hair of roadside workers "so 18 unconnected to any legitimate state goal" that it was unconstitutional as applied to the plaintiff in a § 1983 action. 24 Interestingly, Kelley was decided by a vote of 6-2; thus, Powell's vote was not necessary to the formation of a majority, as it was in Branzburg. Some lower courts nevertheless referred to Powell's position as "casting the deciding vote" as a basis for their adoption of his reasoning. 25 This is a testament to Justice Powell's influence, whatever the merits of the underlying reasoning of the lower courts.
Powell's vote in Herbert v. Lando was similarly not necessary to create a majority opinion. 26 Decided by a 6-3 margin, Lando addressed whether there was press protection available under the First and Fourteenth Amendments during the discovery process when a member of the press was sued for defamation. Justice White's opinion for the Court flatly refused to recognize First Amendment limitations into discovery of the editorial process. By contrast, Justice Powell, concurring, stressed that in applying the rules of discovery, the trial judge should take into account the First Amendment interests of the press in "measur[ing] the degree of relevance required in light of both the private needs of the parties and the public concerns implicated."
27 Noting a concern that the discovery process could be abused in libel cases against the media, Powell urged courts to supervise the process against the risk of abuse.
Even though Powell's vote was not necessary to the Lando majority, his balancing approach has carried the day. In a defamation suit against Merrell Dow, the D.C. Circuit remanded part of the appeal to the district court, urging it to limit discovery "to the extent feasible to those questions that may sustain summary judgment." In so doing, the court noted Powell's Lando concurrence, and noted the district court's "duty to consider First Amendment interests as well as the private interests of the plaintiff."
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Numerous district courts have similarly relied on Powell's concurrence. The district court for the Southern District of New York noted that "we must carefully balance the plaintiffs' interest in the requested discovery with the First Amendment interests sought to be protected." 29 In denying a plaintiff's request for an order compelling the appearance of the AFL-CIO in a deposition, the district court for the District of Columbia noted that "the first amendment interests delineated in . . . Herbert v. Lando . . . compel denial of plaintiff's discovery request." 30 The court noted that the inquiry into the political activities of the AFL-CIO would impinge on the organization's First Amendment interests, and that counseled against a finding that their appearance would be relevant in discovery. 24 154 (1979) . Justice White's majority opinion gained the votes of the Chief Justice and Justices Blackmun, Rehnquist and Stevens, in addition to Powell. Thus, even if Powell had chosen to dissent, the case would have stood with a 5-4 majority supporting White's opinion. 27 Id. at 179 (Powell, J., concurring). 28 Powell took care to preface his opinion in Lando by stating that "I do not see my observations as being inconsistent with the Court's opinion." 31 This gloss may have encouraged lower courts to adopt his position in evaluating the relevance of certain discovery requests. Interestingly, the conflict between the majority and Powell in Lando was similar to the conflict in Branzburg: in each case, the majority rejected the application of any absolute First Amendment privilege against inquiry into certain press activities, and in each case, Powell noted that the First Amendment interests should be taken into account in the appropriate balance.
Also decided by a 6-3 margin was Possibly concerned that the majority had left the door open to a Bivens-type implied cause of action against municipalities that would not be limited to policy decisions, Justice Powell wrote a concurrence addressing this concern. First roundly approving of the Court's examination of the legislative history and its narrowing of the reach of Monroe, Powell went on to address "the question whether we should, by analogy to our decision in Bivens, imply a cause of action directly from the Fourteenth Amendment which would not be subject to the limitations contained in § 1983." 34 Noting that a factor in the inquiry would be whether, in the absence of congressional authorization of municipal liability, persons injured by the unconstitutional official policies of a city would need the backstop provision of some other remedy, Powell tried to preempt judicial recognition of an implied cause of action in addition to § 1983 liability by suggesting that a Bivens-type action against municipalities could not coexist with § 1983 municipal liability. Thus, he stated: "Rather than constitutionalize a cause of action against local government that Congress intended to create in 1871, the better course is to confess error and set the record straight, as the Court does today." 35 Here, too, the Powell concurrence has influenced the path of the law, as lower courts, picking up on its reasoning, have made reference to the availability of § 1983 municipal liability as an important factor counseling against a constitutional cause of action. Directly following Justice Powell's rationale in Monell, the federal court for the District of Vermont dismissed a plaintiff's cause of action under the Fourteenth Amendment against a municipality because they had already established a cause of action 31 Lando, 441 U.S. at 179 (Powell, J., concurring). 32 436 U.S. 658, 660 (1978) . 33 Id. at 690. 34 Id. at 712 (Powell, J., concurring) (internal quotation and citation omitted). 35 Id. at 713. under § 1983. The court noted that although the question was not squarely presented for decision in Monell, Justice Powell's concurrence addressed the contention. Similarly the Second Circuit has followed Powell's guidance, 36 as have district courts within the First Circuit. 37 In each of these cases, Powell purported to join the majority opinion in full -both its judgment and rationale -and yet chose to write a separate opinion to preserve his view of the issues. Moreover, Powell's vote here was not necessary to create a "Court," as contrasted with Branzburg. Nevertheless, Justice Powell's concurrences have proven influential when he concurred only in the judgment and offered separate views.
A "Narrow-Ground" Concurrence in the Judgment of the Court
Plurality opinions were a rare thing in the early history of the Supreme Court -so rare, in fact, that fewer than forty-five of them were handed down between 1800 and 1956. 38 Since then, they have become a fairly frequent occurrence, complicating the ability of lower courts and practitioners to determine what a majority of the Justices had agreed on in a particular case. The Court tried to give some direction to the lower courts in Marks v. United States, where it stated that in the plurality context "the holding of the Court may be viewed as that position taken by those Members who concurred in the judgments on the narrowest grounds." 39 In such an instance, if no five-Justice majority of the Court agrees on one point of law, and one Justice files a concurring opinion that is logically narrower than any of the other opinions, the narrower opinion is seen to carry the "holding" of the Court. Such an approach gives undeniable weight to the Justice who authors the concurring opinion which proves to be narrower. Not surprisingly, the author of the Court's opinion in Marks was Justice Powell.
The "narrowest-grounds" approach has attracted some criticism, even from the Court itself. 40 However, much of that criticism seems to stem from the fact that it has been applied in situations in which the concurring opinion is not truly "narrower" than its companion plurality opinion.
One example of Powell's impact via application of the "narrowest-grounds" approach was in Robbins v. California. 41 Writing for a four-Justice plurality, Justice Stewart laid down a bright-line rule that any warrantless search of containers found in an automobile was per se unreasonable. Powell, concurring in the judgment, declined to join in the formulation of the bright-line rule, instead claiming that a court should determine whether or not the defendant had "manifested a reasonable expectation of privacy in the contents of the container." 42 Powell listed a set of factors that would be relevant to this inquiry, and rejected the plurality's bright-line rule as merely promoting simplicity at the expense of Fourth Amendment protections.
Because Robbins was a 4-1-1-3 decision (Chief Justice Burger concurred in the judgment without opinion), there was no governing rationale on which five Justices agreed. When the Second Circuit was confronted with this problem in United States v. Martino, they invoked the "narrowest-grounds" approach of Marks to construe the holding of Robbins. Although the Court, it claimed, had never fully explained what was meant by "narrowest-grounds," they interpreted it "as referring to the ground that is most nearly confined to the precise fact situation before the Court, rather than to a ground that states more general rules." 43 Thus, because Powell's opinion could reasonably be construed as "narrower" than the plurality's -a rule holding that this container could not validly be searched being narrower than a rule holding that no container could validly be searched -the Second Circuit adopted his reasoning as the true holding of Robbins. 44 The Texas Court of Appeals has taken a similar line of reasoning in finding Powell's approach to be the binding force behind Robbins.
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Powell was able to retain influence through his concurring opinions even when he did not join the majority, and, in fact, even when the "narrowest-grounds" approach would have been technically inapplicable. Take, for instance, his opinion in Goldberg v. United States. 46 Justice Brennan authored the opinion for the Court which interpreted a provision of the Jencks Act 47 as creating a per se rule requiring an in camera examination of prosecutorial notes made during the pre-hearing interview of a witness in every case where it was requested. Justice Powell, concurring in the judgment, expressly disagreed with this part of the majority opinion, noting that "had the trial judge ruled that Newman's testimony was insufficient to justify further inquiry, rather than relying on the 'work product' privilege, I would have affirmed the denial of Goldberg's motion." 48 Although Brennan's opinion was joined by seven Justices, and Justice Powell's opinion garnered only the assent of Chief Justice Burger, lower courts have relied on his refusal to require an in camera hearing in every instance. The Fourth Circuit, in United States v. Maryland and Virginia Milk Producers Cooperative Association, Inc., cited at length a passage of Justice Powell's Goldberg concurrence, and then noted that "an in camera inspection is not per se required." 49 There, the court found relevant the fact that there was simply no basis established that would have allowed for production of the notes, and that to allow an in camera inspection "would be akin to sanctioning a fishing expedition." 50 Similarly, the Fifth Circuit has held that an in camera inspection is not required in every case where a Jencks Act issue arises, citing as one reason Powell's concern that to do so would be to sanction the delay of the trial for resolution of unnecessary collateral issues.
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* * * The foregoing shows Justice Powell's consistent use of concurring opinions as a conduit for differentiation from majority opinions. This history shows the wisdom of soft judicial power -that at least some Justices may be able to achieve greater influence by limiting bases of disagreement with the majority rather than writing for a broader audience. This was certainly the approach (and influence) of Justice Powell. We have described six Powell concurrences that have been treated by lower courts as stating the holding of the Court, even in cases where Powell's vote was not necessary to form a majority. In another piece, one of us has shown that nearly 15% of the concurring opinions Powell authored during the 1975-1980 Terms were used by later courts as stating the effective holding of Supreme Court precedent. 52 This is an aspect of Justice Powell's jurisprudence that remains understudied and underappreciated in the legal community, and suggests useful lessons for members of the present Court. 49 
